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OPINION
|. Factsat Trial

In February 2003, the Rutherford County Grand Jury indicted the Defendant for aggravated
rape. On January 27 and 28, 2004, at the Defendant’s jury trial, the following evidence was



presented: A.M.," thevictim, testified that shewasthirteenyearsoldin August of 2002. Sherecalled
that, on August 6, 2002, she lived down the street from the Defendant. She said that shewasfriends
with the Defendant’ swife, Susan Armstrong, and his children, and she and her siblings often played
at the Defendant’ s house. She said that, on August 6, shetold her sister, that she was going to the
Defendant’ s house to get a skirt from hiswife. A.M. recaled that her younger brother was at the
Defendant’ s house playing with the Defendant’ s son.

She said that she went to the Defendant’ s house, and, after no one answered the front door,
she walked around to the garage and saw the Defendant. She said that she asked the Defendant if
hiswife was at home, and he informed her that she was not. She asked the Defendant if she could
go into the houseto retrieve a skirt that she had lent to hiswife, and hetold her that wasfine. A.M.
said that she went into the house and walked upstairs, and she could hear the television in the
playroom downstairswhere her brother wasplaying. Shetestified that, as she reached thetop of the
stairs, she felt the Defendant “touching [her] butt. And that’s when he picked [her] up, and he set
[her] on [his] bed.” A.M. recalled that the Defendant lifted her shirt and began touching her chest
underneath her bra. She said that the Defendant then removed his clothes and fully removed all of
her clothes. She testified that the Defendant digitally penetrated her, and, “It hurt.” She said that
the Defendant then penetrated her with hispenis, and, “It hurt.” Sherecalled that shesaid “ow,” but
she did not scream or call out for help because she was afraid. She explained that she thought, “if
hedid what hedidinthefirst place, [she] wasafraid hewould do something elseif [she] tried to call
for help.” A.M. recalled that the Defendant was “ moving up and down” and “breathing hard.” She
recalled that after he stopped, she “rolled out from under him,” got dressed, and quickly left the
house, taking with her the skirt she had cometo retrieve. She said that there was “wet stuff” on the
bed, and the Defendant tried to wipeit off with hishand. A.M. testified that she did not see anyone
when she was |leaving the Defendant’ s house.

A .M. testified that she went to her house, and shetold her sister that she was going next door
to see their neighbor, Shera Allen. She recalled that, before she went to Allen’s house, she called
the Defendant and told him that shewasgoing to “tell on him” and that she“might be pregnant,” and
the Defendant responded, “no” both times. She said that shewascrying and scared as shetold Allen
about the events at the Defendant’s house, and she asked Allen to tell the victim’s sister what
happened. Allen walked with A.M. to A.M.’s house, and A.M. sat with Allen while she talked to
A.M.ssister. A.M. said that shethen called her stepmother at work to tell her what had happened,
and she thought her stepmother called the police, because the police cameto her house shortly after
she spoke to her stepmother, and her father came home around thistime aswell. A.M. said that the
police cameto her house and questioned her about the eventsat the Defendant’ shouse. She said that
they collected the clothes that she had been wearing, and then they put her in an ambulance, which
drove her to the “doctor and [to] get checked.”

On cross-examination, A.M. testified that she did not know that the Defendant had followed
her into the house until she was in his bedroom, and he had begun touching her. She said that he
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entered the bedroom and closed the door. She said that the Defendant did not speak to her during
the incident, and he did not speak to her while she got dressed after the incident. She remembered
giving the police a statement, but she was not aware that the interview was recorded. On
redirect-examination, A.M. reiterated that shewas afraid to scream for help, and she explained that
shewasalso frightened becausethe Defendant’ sfacial expression during theincident, “wasall mean
looking . ... Likehiseyebrowswereal down .. .[and] he was breathing hard . . . .”

Detective Mark Warf, an investigator with the Rutherford County Sheriff’s Department,
testified that he has been with the sheriff’s department for nineteen years. Detective Warf recalled
that, when he arrived on the scene of the incident, A.M. was upset and crying in the back of the
ambulance. He said that heinterviewed A.M. at the scene and again on adifferent day. Herecalled
that he spoke to the Defendant briefly at hishome, and the Defendant came voluntarily to the police
stationto giveastatement. Hesaid that he collected the comforter, cover sheet, and fitted sheet from
the Defendant’ s bed as evidence, and he sent these items to the Tennessee Bureau of Investigation
(“TBI") crimelab for analysisand testing. The detective said that the Defendant gave both awritten
statement and a videotaped statement. The Defendant’ s videotaped statement was played for the
jury. In his videotaped statement, the Defendant denied any sexua contact with A.M., and he
referred to her as “ahot thirteen year old kid.” Detective Warf further testified that, with a search
warrant, he obtained a sample of the Defendant’s blood for analysis and testing.

Detective Warf read the Defendant’ s written statement, stating:

Tuesday, August 6th, 2002. [A.M.] came over around maybe 2 pm or so, |
was in the garage on the phone, and she said she needed to talk to her brother who
was in the house with my son. | told her that he was in the house, and she went on
in like aways.

Then in maybefive to ten min[utes|, she came back to the doorway and said
something about a skirt. | was still on the phone with Alexander Ford parts
dep[artment], and | told her I did not know nothing about it. She said that my wife
Susan had told her where it was, and | told her it would be ok[ay] for her to go
upstairs and look.

| was never in the house the whole time shewasthere. She cameback out in
afew min[utes] with askirt and said by[€]. | said seey[ou]. To add this, her sister
called and ask[ed] if my daughter could play and | told [her] shewas sleeping. [T]his
iswhile sheislooking for her skirt.

The Detective said that, along with the items he collected from the Defendant’s home and the
Defendant’ s blood, he also sent A.M.’ s rape kit, and the shorts, shirt, bra, and underwear that she
was wearing at the time of the incident to the TBI crime lab.

On cross-examination, the detective testified that, when he first went to the Defendant’s



house, the Defendant was cooperative and gave the detective consent to search hishome. Detective
Warf recalled that the Defendant voluntarily met the detective at the police station for questioning,
immediately after the detectiverequested. He said that heformed hisopinion that the Defendant had
raped A.M. during hisinterview with the Defendant, because the Defendant was* rubbing his head,
and it looked like hewas having maybe some second thoughts,” and he said that he decided to charge
the defendant when he received areport from “Our Kids” clinic that A.M.’s physical examination
supported her allegations of rape. The detective admitted that the Defendant said he had amigraine
around the same time he began rubbing his head. Detective Warf said that, when he interviewed
A.M. on August 6, he did not take notes. He did not recall whether A.M. told him that she took a
shower after theincident, and he explained that theinitia incident report wasfiled by Deputy David
Crim, thefirst officer to arrive on the scene of theincident. Hetestified that hefiled a supplemental
report. He acknowledged that hereported that A.M. was upset when heinterviewed her and that she
was “concerned that her parents were going to be upset with her.”

Hunter Greene testified that he works for the TBI crime lab in the serology and
deoxyribonucleic acid (“DNA”) analysis section. Greene said that he received eleven items of
evidenceto processfor thiscase: A.M.’ sblood sample; avagina swabfrom A.M.’srapekit; A.M.’s
panties; the Defendant’ sblood sample; A.M.’sshorts; A.M.’sshirt; A.M.’ sbra; and the Defendant’ s
bedding, including pillowcases, aflat and afitted sheet, and a comforter. Greene testified that he
found semen, but not spermatozoa, on the panties, and he explained that he was unable to obtain a
DNA profile because the DNA sample was degraded and insufficient in amount. He testified that
semen was only located in one area on the bottom bed sheet, at one end of the sheet over to oneside.
Hesaid that histestsrevealed semen, but not spermatozoa, on the bottom bed sheet, and the sample
was amixture of DNA from three different individuals. He explained that he positively identified
the Defendant as one of the three contributors. He further explained that he could not positively
identify A.M. as a contributor, but he could not exclude her either. Greene testified that his
examination did not reveal semen or spermatozoaon the vaginal swab, and hesaid that hewould not
expect semen to be found on the vaginal swab if the gaculation occurred outside of the female's
body. Heaffirmed that the presence of semen inside her underwear, but not inside her vagina, could
occur if the gjaculation occurred during the male’s removal from the female.

On cross-examination, Greene reiterated that he found semen, but not spermatozoa, on the
bed sheet. He explained that many factors could cause sperm to be absent from semen, including
amale's low sperm count and environmental or bacterial degradation. He said that degradation
could occur within days or take afew weeks, depending on the environmental conditions. Greene
testified that, although A.M. was a possible contributor of the unidentifiable DNA samples taken
from the bed sheet, he could not statistically estimate the likelihood of that possibility. He said that
there is no way to determine if the DNA in mixed samples were deposited simultaneously. He
agreed that thelife span of DNA has not been precisely determined. Greenetestified that he did not
specifically look for, and did not locate, any pubic hair or other materials on the evidence. He said
that the semen found inthe underwear was|ocated on theinsiderear of thecrotch areaof the panties.
He reiterated that he was unable to obtain enough cellular material for a sufficiently identifiable
DNA profilebecausethe semen found in the underwear wasinsufficient, either inthe quantity or the



quality of the sample. Greene acknowledged that his report stated that the sample found on the bed
sheet contained the DNA of “two or more individuals,” and not “three individuals.” He admitted
that the other contributors could have been anyone who had access to the bed sheet.

Julie Rosof-Williams testified that she is a nurse practitioner employed by Vanderbilt
University and hasworked at the Our Kids Clinicin Nashvillefor thirteen years. She explained that
Our Kids Clinic evaluates children aleged to be victims of sexual abuse. Rosof-Williams said that
she conducted a medical examination of A.M. on August 6, 2002. She explained that, in her
evaluation, sherelies on apatient’smedical history, and she said that Lisa Dupree, aclinical social
worker who istrained in interviewing children, took A.M.’s medical history at the clinic. Included
in thismedical history is an account of A.M.’s allegations of rape by the Defendant. According to
the report, A.M. stated that she went to the Defendant’s house to get a dress back from his wife.
A.M. reported that “she was going up the steps, and she felt [the Defendant] behind her, touching
her on her butt.” A.M. said that the Defendant forced her onto the bed, touched her chest and
removed her clothes. Additionally, the report states, “[ A.M.] describesthat [the Defendant] put his
penis in her vagina. She reports that the contact was painful, but she did not see any bleeding.
[A.M.] stated that he did not put anything on his penis, and she does not think he gjaculated.”

Rosof-Williamstestified that her examination of A.M. revealed abruiseon A.M.’shymenal
tissue. She said that the location of the bruise was consistent with injury to the genital area and
penetration, and the reddish-purplecolor of thebruiseindicated that it occurred within the preceding
72 hours. Additionally, Rosof-Williams observed that, on slides made during the exam, A.M. had
“an abrasion to her fossa navicularis, a structure inside the genital opening but externa to the
hymenal surface,” which aso appeared to have occurred within the preceding 72 hours. She
explained that the abrasion could have been caused by sexual contact, a sdf-inflicted injury, or an
iatrogenic injury, caused by the examination. Based on A.M.’s reported medical history,
Rosof-Williams concluded that the injury was caused by sexual penetration, but she could not be
certain. Shetestified that she did not find any sperm present in the vagina, but she was unable to
ascertain the presence of semen.

On cross-examination, Rosof-Williams explained that the bruise on the hymenal tissue was
not large, but she explained the hymenal areais small, and the bruise was larger than a pinpoint
bruise. She said that she could not determine whether the abrasion to the fossanavicularis areawas
caused by consensual or non-consensual sexual contact. She did not observe any visible signs of
force or violence. Rosof-Williams explained that the fossa navicularisis a delicate area, and the
abrasion to that area could have resulted from A.M. scratching the area. She further explained that
the abrasion could have been aniatrogenic injury, or an injury caused during the examination itself.
She admitted that she would generally expect to see more injury to the genital region following the
rape of athirteen year old girl by an adult man, but she explained that the degree of injury would
vary from one person to the next depending on vaginal secretions, hymenal tissue elasticity, and
various other factors. Rosof-Williams said that it was possible to cause ahymenal bruise, like that
observed on A.M., during a gynecological exam, but she explained that she did not do anything
during her examination of A.M. that would cause that kind of injury. She did not observe any



external evidence of semen during her examination.

Deputy David Crim, adeputy with the Rutherford County Sheriff’ sDepartment, testified that
he was the first officer to arrive at A.M.’s house. He recadlled that, when he arrived, A.M. was
“whimpering and crying,” and, when he entered the house, “ she collapsed onto the floor and began
toscreamandcry . ...” Hesaidthat hecamed A.M. enough to question her about the incident, but
he said that she continued to be upset, and he had to ask questions and “ draw the information out of
her.” Deputy Crim recalled that A.M. told him that she went upstairsin the Defendant’ s house, and
the Defendant grabbed her from behind and forced her into abedroom or living room. He said that
A .M. stated that the Defendant had sexually assaulted her, and, upon further questioning, she told
the deputy that the Defendant had raped her.

I1. The Defendant’s Videotaped Statement

At the beginning of the Defendant’ strial, in ajury out conference, the State and the defense
announced an agreement by which certain portionsof thevideotaped statements, fromthevictimand
the Defendant, would not be admitted into evidence. Both parties agreed that the videotapes should
be redacted to exclude any evidence of whether the Defendant took alie detector test and to exclude
the Defendant’ s statements about the victim'’ scharacter. Although defense counsel had not seen the
redacted videotapes, the State confirmed that the agreed portions had been deleted.

Preceding one of the multiple breaks caused by editing the videotape, the statement “Would
you bewilling to take aliede...” isaudible. At another point in the videotape, the tape is spliced
in such away that the editing created a sound anomaly that sounds asif the Defendant states, “ She
isknown to beawhore.” Between thewords “sheisknownto bea’ and what sounds like theword
“whore,” the videotape “skips,” and the Defendant changes his physical position.

After the Defendant’ svideotaped statement was played for thejury, the Defendant’ s counsel
asked for abreak in the proceedings, which thetrial court granted, after allowing the State “ one or
two more questions.” During the recess, in ajury out conference, the defense requested amistrial
based on the audible statement, “Would you be willing to takealiede....” Whenthetria court
denied the Defendant’s motion for amistrial, the following exchange took place:

The Court: Becauseliedetector, if it wasdonethat way, listen I’ m not going to allow
amistrial because y’ all have agreed that this was redacted . . . correctly. . . . And |
heard lie, but | didn’t hear detector. And | don’t know that any juror — I think that if
| call their attention to it and say that you may have heard --

[Defense Counsel]: Will cause more harm than good.
The Court: Yes, will cause more harm. Because the lie detector test is not

admissible, and | don’'t think we need to get into the reasons for it not being
admissible.



[Defense Counsel]: No.

The Court: Even if he'd asked him about it, we don't tell them he did take it, we
don’'t tell them he didn’t takeit. So | don’t see how there’ s any harm there.

[Defense Counsel]: ... Well, I would just as soon the Court not even bring that part
up because | don’t want it to stick out in their minds.

The trial court acknowledged that jurors sometimes speculate even though they are not
allowed to do so, but the court ultimately determined that the statement did not warrant amistrial,
because, there was neither evidence whether the Defendant took alie detector test, nor evidence of
the results of such atest.

The Defendant al so requested acurativeinstruction regarding the anomaly that sounded like
theword “whore.” Defense counsel specifically requested that thetrial court not mention the word
“whore” initsinstruction. Following the jury out conference, thetria court instructed the jury as
follows:

Ladiesand Gentlemen, you all havejust seen the statement of [the Defendant]. And
to savetime, | had some of thelengthy part of that excluded, not to keep you all from
hearing it, but just to save some time because it was much longer than what it
appeared to be.

But a times when the splice was made — we didn’'t have the type of
equipment that we could zero in and get it off — there were some things said that
really sounded like something else. So don’t be concerned about anything that you
think you might have heard, especially if it was at atime when the machine was cut
off and started again, when it was spliced, so to speak.

Thejury convicted the Defendant of aggravated rape, and the Defendant subsequently made
amotion for anew trial, asserting that the evidence was insufficient to support the conviction. The
trial court denied the defendant’s motion for a new trial, finding that the physical evidence,
combinedwiththe A.M.’ stestimony asa“ very crediblewitness,” wassufficient evidenceto support
the Defendant’ s conviction for aggravated rape.

[11. Analysis

On appeal, the Defendant contends that: (1) the trial court erred when it failed to grant the
Defendant’ s motion for amistria when inadmissible evidence was admitted through an inadequate
redaction of avideotaped statement; (2) the trial court erred when it failed to provide an adequate
l[imiting instruction to the jury regarding a videotape sound malfunction; (3) the trial court erred



when it failed to require the State to elect the offense upon which it sought conviction; (4) thetrial
court erred when it failed to grant the Defendant's motion for judgment of acquittal; and (5) the
evidence isinsufficient to sustain the Defendant's conviction.

A. Failureto Order Mistrial

The Defendant contends that the trial court erred when it failed to order a mistrial because
the videotape of the Defendant’s police interview was not adequately redacted. Specifically, the
Defendant asserts that the videotape played for the jury contains a question by the police, “Would
you be willing to takealiede. . .”, which, the Defendant asserts, presents inadmissible evidence,
both by agreement and under the Tennessee Rules of Evidence, and was, therefore, grounds for a
mistrial.? The State counters that the Defendant has waived this issue by failing to raiseit in his
motion for anew trial, and, aternatively, thetria court properly denied the Defendant’ s motion for
amistria.

Initially we note that the Defendant has waived thisissue by failing to raiseit in hismotion
foranewtrial. SeeTenn. R. App. P. 3(e). The Tennessee Rulesof Appellate Procedure providethat
a ground upon which a new tria is sought which was not raised in a motion for new trial will be
treated as waived on appeal. Tenn. R. App. P. 3(e). However, were this issue not waived, the
Defendant is still not entitled to relief.

“Tennesseecourtshave held repeatedly that polygraph test results, testimony concerning such
results, and testimony concerning a defendant’ swillingness or refusal to submit to a polygraph test
areinadmissible.” See Statev. Damron, 151 S.W.3d 510, 515 (Tenn. 2004) (citing State v. Pierce,
138 S.\W.3d 820, 826 (Tenn. 2004)). Polygraph evidenceis not considered reliable, and, therefore,
itisirrelevant under Tennessee Rule of Evidence 402. Id. “ Therefore, polygraph evidence, which
includes polygraph test results, testimony concerning such results, and testimony concerning a
defendant’ s willingness or refusal to submit to a polygraph test, is not admissible.” 1d. at 516.

The determination of whether to grant amistrial rests within the sound discretion of thetrial
court. Statev. Smith, 871 SW.2d 667, 672 (Tenn. 1994). Thereviewing court should not overturn
that decision absent an abuse of discretion. Statev. Reid, 91 SW.3d 247, 279 (Tenn. 2002). “The
purpose for declaring amistrial isto correct damage done to the judicial process when some event
has occurred which precludesan impartial verdict.” Statev. Williams, 929 S\W.2d 385, 388 (Tenn.
Crim. App. 1996). A tria court should grant amistrial only whenit isof “manifest necessity.” Id.;
Arnold v. State, 563 SW.2d 792, 794 (Tenn. Crim. App. 1977). “In other words, amistrial isan
appropriate remedy when atrial cannot continue, or amiscarriage of justice would result if it did.”
Statev. Land, 34 S.W.3d 516, 527 (Tenn. Crim. App. 2000) (citing Statev. McPherson, 882 S.\W.2d
365, 370 (Tenn. Crim. App. 1994)). The burden of establishing the necessity for mistrial lieswith
the party seeking it. Williams, 929 SW.2d at 388. No abstract formula should be mechanically

W e note that the lie detection test was not a polygraph, but a voice stress analysis test. However, for the
purposes of our review and analysis in this case, the type of test is not at issue.
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applied in making this determination, and all circumstances should be taken into account. Statev.
Mounce, 859 SW.2d 319, 322 (Tenn. 1993).

In the case under submission, the jury heard a partial statement that could indicate that the
police asked the Defendant if he was willing to take alie detector test. There was no indication of
the Defendant’ sanswer, or theresults of any such test. Additionally, it appearsfrom therecord that
the trial court was willing to give the jury a curative instruction on this matter, and the Defendant
declined. The trial court did instruct the jury, as discussed below, to ignore anything the jury
“think[s] they heard” where the tape was edited, and we conclude that this instruction would have
helped prevent the jury’ s possible speculation. Additionally, athough, as the Defendant correctly
asserts, the caselargely hinged on the comparable credibility of the Defendant and A.M., it was not
entirely acase of “he said, shesaid.” The Defendant’s DNA matched the DNA from semen found
on the Defendant’s bed sheet, approximately in the location where A.M. testified that the rape
occurred. DNA from an additional person was found mixed with the Defendant’s DNA, and A.M.
could not beexcluded asthe contributor of thisDNA. Although the donor wasunidentifiable, semen
was found in A.M.’s underwear, and A.M. had a bruise on her hymenal tissue that was consistent
with sexual penetration. Under these aforementioned circumstances, we cannot conclude that the
trial court abused its discretion when it concluded that the partial statement heard by thejury created
the “manifest necessity” for amistrial.

B. Adequacy of Limiting Instruction

Next, the Defendant contends that the trial court erred by giving an inadequate limiting
instruction to the jury regarding a sound anomaly on the videotape of the Defendant’s police
interview. Specifically, the Defendant asserts that the videotape splicing and editing caused the
creation of an anomaly that sounded as if the Defendant called the victim a“whore,” and the trial
court’ s subsequent instruction to the jury did not adequately address this anomaly. Further, the
Defendant contends that the anomaly produced constitutes gross negligence by the State, and, as
such, is analogous to prosecutorial misconduct, thereby requiring thetria court to grant amistrial.
The State counters that the Defendant has waived thisissue by failing to raiseit in his motion for a
new trial, and, alternatively, the trial court provided an adequate curative instruction to the jury.

Again, we note that the Defendant has waived this issue by failing to raise it in hismotion
for anew trial. See Tenn. R. App. P. 3(e). However, werethisissue not waived, the Defendant is
still not entitled to relief.

We concludethat thetrial court’ sinstruction adequately addressed the sound anomaly onthe
videotape. The Defendant requested an instruction that addressed the anomaly without using the
word “whore” or drawing unnecessary attention to the anomaly. Thetrial court explained that the
tape’ seditsand splices created soundsthat “ may have sounded like something else.” Thetrial court
instructed the jury to ignore anything they thought they “might have heard.” Thus, the trial court
instructed the jury, as the Defendant requested, that the Defendant did not say what it sounded like
hesaid, and thetrial court did so without repeating the epithet or focusing undue attention onit. The



jury is presumed to follow the trial court’s instructions. State v. Walker, 910 SW.2d 381, 397
(Tenn. 1995). Accordingly, we conclude that the trial court’ s instruction was adequate.

C. Election of Offenses

The Defendant next contends that the trial court erred when it failed to require the State to
elect the offense upon which it sought conviction. The Defendant assertsthat the digital and penile
penetrations were two separate offenses, and the State was required to elect one of these offenses
upon which to seek aconviction for aggravated rape.®> The State countersthat thetrial court did not
err because the two forms of penetration constituted one criminal offense, and, as such, the
unanimity of the verdict cannot reasonably be questioned.

TheTennessee Supreme Court “ has consi stently hel d that the prosecution must €l ect thefacts
upon which it isrelying to establish the charged offense if evidenceisintroduced at trial indicating
that the defendant has committed multiple offensesagainst thevictim.” Statev. Johnson, 53 S.W.3d
628, 630 (Tenn. 2001) (citing State v. Kendrick, 38 S.W.3d 566, 568 (Tenn. 2001); Statev. Brown,
992 S.W.2d 389, 391 (Tenn. 1999); State v. Walton, 958 SW.2d 724, 727 (Tenn. 1997); Tidwell
v. State, 922 SW.2d 497, 500 (Tenn. 1996); State v. Shelton, 851 SW.2d 134, 137 (Tenn. 1993)).
A jury’ sverdict isnot unanimous when thejurorsfind the same elements of aparticular crime based
on different facts and offenses; the jurors must “deliberate and render a verdict based on the same
evidence.” See Johnson, 53 SW.3d at 631.

“There should be no question that the unanimity of twelvejurorsisrequiredin criminal cases
under our state constitution.” Statev. Brown, 823 S.W.2d 576, 583 (Tenn. Crim. App. 1991). The
Tennessee Supreme Court explained that “‘[a] defendant’s right to a unanimous jury before
conviction requires the trial court to take precautions to ensure that the jury deliberates over the
particular charged offense, instead of creating a“patchwork verdict” based on different offensesin
evidence.”” Kendrick, 38 S.\W.3d at 568 (quoting Shelton, 851 S\W.2d at 137). The requirement of
election and ajury unanimity instruction exists even though the defendant has not requested them.
Burlison v. State, 501 S.W.2d 801, 804 (Tenn. 1973). Failureto elect offenses when the proof so
requires constitutes plain error and will result in areversal of the conviction, unlessit is harmless
beyond areasonable doubt. See State v. Adams, 24 S\W.3d 289, 294 (Tenn. 2000).

In the context of aggravated rape, “sexual penetration” is defined as “sexual intercourse,

3FoIIowing the close of proof, the following exchange took place with regard to an election of offenses:

[The State]: Y our Honor, I’'m not sure if we need to make an election since there
were two types of penetration.

The Court: | don't think you have to. All you have to do is penetrate. It doesn’t
say how or what you penetrate with.

[Defense Counsel]: And it's only a one count indictment, so | don’t think it’s an
issue.
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cunnilingus, fellatio, anal intercourse, or any other intrusion, however slight, of any part of aperson’s
body or of an object into the genital or anal openings of the victim’s, the defendant’s, or any other
person’s body.” Tenn. Code. Ann. 8§ 39-13-501(7) (2003). Although “each act of intercourse
constitutes a distinct and separate offense,” rape may be a continuous offense if the “ separate acts
of intercourse are so closely related as to constitute one criminal offense.” State v. Phillips, 924
SW.2d 662, 664 (Tenn. 1996). When determining if separate sexual penetrations constitute a
singular offense, our Supreme Court suggested consideration of the following five factors: (1) the
nature of the act; (2) the area of the victim’s body invaded; (3) the time elapsed between the acts;
(4) the defendant’ s intent; and (5) the cumulative punishment. Id.

In Statev. Adrian Arnett, No. 03C01-9811-CR-00395, 2000 WL 122222, at * 7 (Tenn. Crim.
App., at Knoxville, Feb. 2, 2000), aff’' d on other grounds 49 S.W.3d 250 (Tenn. 2001), this Court
used the factors suggested in Phillips and held that a digital and a penile penetration could be one
criminal offense. In Arnett, after the Defendant unsuccessfully attempted penile penetration, “[h]e
used hisfinger, and then he tried again and put his penisinside of [the victim] then.” Arnett, 2000
WL 122222, at *7. In concluding that the digital and penile penetrationswere so closely rel ated that
they constituted asingle continuousoffense, this Court found that both penetrationswereto the same
area, only seconds apart, and the digital penetration was merely to facilitate the penile penetration.
Thus, this Court concluded, the second penetration did not result from a* newly formed intent.” 1d.

Similarly, in the case under submission, both penetrations, digital and penile, invaded the
same area of the victim’s body. Further, the victim’ stestimony here, like the testimony in Arnett,
indicates that the digital penetration was brief, and immediately followed by penile penetration.
Moreover, likein Arnett, thereis no evidence that the penile penetration was the result of a“newly
formed intent to seek sexual gratification or inflict abuse.” 1d.; Phillips, 924 S\W.2d at 665. Thus,
we conclude that the Defendant’s digital penetration of the victim was the means to an end, a
facilitation of theintended penile penetration. Accordingly, wefind that an election of offenseswas
not required in this case.

D. Judgment of Acquittal and Sufficiency of the Evidence

In hisfinal two contentions, the Defendant asserts that thetria court erred when it failed to
grant the Defendant’s motion for judgment of acquittal, and that the evidence is insufficient to
sustain hisconviction. Specifically, the Defendant assertsthat the victim’ stestimony isnot credible
and thereisinsufficient evidence of bodily harm. The State countersthat thetrial court did not err,
and the evidenceis legally sufficient to support the Defendant’s convictions. As these two issues
are materialy the same, we will address them both as one.

When atrial court considers a motion for judgment of acquittal, its sole inquiry is whether
the convicting evidence is legally sufficient. State v. Adams, 916 SW.2d 471, 473 (Tenn. Crim.
App. 1995). The court may not weigh the evidence in reaching its determination. Id. An appellate
court must apply this same standard when reviewing thedenial of amotionfor judgment of acquittal.
Id.
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When an accused challenges the sufficiency of the evidence, an appellate court’ s standard
of review iswhether, after considering the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential elements of the crime beyond a reasonable
doubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia, 443 U.S. 307, 324 (1979); Statev. Duncan, 698
SW.2d 63, 67 (Tenn. 1985). This rule applies to findings of guilt based upon direct evidence,
circumstantial evidence, or a combination of both direct and circumstantial evidence. State v.
Pendergrass, 13 S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of the evidence, this Court should not re-weigh or re-eva uate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact fromtheevidence. Statev. Buggs,
995 SW.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, as well as all
factual issues raised by the evidence are resolved by the trier of fact. Liakas, 286 SW.2d at 859.
This Court must afford the State of Tennessee the strongest legitimate view of the evidence
contained intherecord, aswell asall reasonable inferences which may be drawn from the evidence.
State v. Evans, 838 S.W.2d 185, 191 (Tenn. 1992). Because averdict of guilt against a defendant
removes the presumption of innocence and raises a presumption of guilt, the convicted criminal
defendant bears the burden of showing that the evidence was legally insufficient to sustain aguilty
verdict. 1d.

“Aggravated rape is the unlawful sexual penetration of a victim by the defendant or the
defendant by avictim [where] . . . the defendant causesbodily injury tothevictim....” Tenn. Code
Ann. 8839-13-502(a)(2). “* Sexual penetration’ meanssexual intercourse, cunnilingus, fellatio, anal
intercourse, or any other intrusion, however dlight, of any part of aperson’s body or of any object
into the genital or anal openings of the victim’s, the defendant’s, or any other person’s body, but
emission of semenisnot required.” Tenn. Code Ann. 839-13-501(7). Thus, to support aconviction
for aggravated rape, the State was required to prove that the Defendant unlawfully sexualy
penetrated A.M., that the Defendant’ s actions caused bodily injury to A.M., and that the Defendant
acted intentionally, willfully, or recklessly.

Viewing the evidence in the light most favorable to the State, and allowing al reasonable
inferencesinitsfavor, theevidenceissufficient to support the Defendant’ sconviction for aggravated
rape. The evidence showed that the Defendant, an adult male, was the victim’s neighbor and the
father of the victim's sibling’'s playmates. A.M. went into the Defendant’s house, with his
permission, to retrievean articleof clothing shelent to the Defendant’ swife, and the Defendant then
picked her up, placed her on the bed and began to touch her chest. The Defendant then removed the
victim’s clothes and penetrated her vagina, first digitally, then with his penis. Semen was found
inside A.M.’sunderwear. The Defendant’sDNA was matched to DNA taken from semen found on
the Defendant’ s bed sheet, approximately in the location where the victim said the rape occurred.
Although the Defendant claims that A.M.’s testimony is not credible, the credibility of witnesses,
and the weight and value of evidence, iswithin the province of thejury. SeeLiakas, 286 S\W.2d at
859. Therewasevidencethat A.M. suffered bodily injury asaresult of thesexual penetration. A.M.
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testified that both thedigital penetration and the penile penetration * hurt,” and shesaid “ow.” There
was abruiseon A.M.’shymenal tissue, which is consistent with sexual penetration. Further, A.M.
had alaceration in her genital areathat could have been caused by sexual contact.

We cannot say that, based on this evidence, a rationa jury could not find the essential
elements of the charged offense beyond areasonable doubt. Accordingly, we concludethat thetrial
court properly denied the Defendant’s motion for judgment of acquittal and that the evidence is
sufficient to sustain the Defendant’ s conviction for aggravated rape.

V. Conclusion

In accordance with the foregoing reasoning and authorities, the judgment of the trial court
is affirmed.

ROBERT W. WEDEMEY ER, JUDGE
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